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August 2, 2016 

U.S. Environmental Protection Agency 
EPA Docket Center 
Water Docket 
Mail Code 28221T 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

RE: Docket No. EPA-HQ-OW-2016-0145 

Comments on National Pollutant Discharge Elimination System (NPDES): Applications 
and Program Updates; Proposed Rule 

Dear Sir or Madam: 

The Southern Environmental Law Center submits the following comments on the above-
referenced rulemaking on behalf of the following organizations:   Alabama Rivers Alliance, 
Southern Alliance for Clean Energy, Choctawhatchee Riverkeeper, St. Marys Riverkeeper, 
Chattahoochee Riverkeeper, Coosa Riverkeeper, Black Warrior Riverkeeper, Altamaha 
Riverkeeper, Cahaba Riverkeeper, Satilla Riverkeeper, One Hundred Miles, Georgia River 
Network, Cahaba River Society, James River Association, and Mobile Baykeeper.   

We write in general support of EPA’s proposed changes, although we have suggestions for 
clarifying and strengthening the proposed rules in places, as discussed below. 

I. Administratively Continued Permits 

We strongly support EPA’s proposal to strengthen and make explicit its ability to address the 
rampant problem of administratively extended NPDES permits.  This problem exists throughout 
the Southeast.  State agencies are either too overtaxed or politically compromised to timely 
reissue NPDES permits, resulting in permit terms and conditions that have been outdated for an 
additional permit cycle, in many cases multiple permit cycles.  These extensions have practical 
consequences, often allowing permittees to get away with lax limits or inferior pollution control 
technology for years after pollution problems are apparent, compromising water quality and 
threatening public health.  The extensions also deprive the public of their statutory right to 
participate in the permitting process and voice concerns about pollution sources to permitting 
agencies, as well as to appeal reissued NPDES permits that may not meet the requirements of the 
Clean Water Act.   

Below are specific examples taken from several states around the Southeast to illustrate the 
scope of the problem.  These are intended to be representative and not exhaustive. 
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Tennessee 

The Tennessee Valley Authority (TVA) owns and operates a number of coal-fired power plants 
in Tennessee.  They are listed in the table that follows.   
 

Facility 
NPDES 
permit 
number 

Status 
Original 
permit issue 
date 

Most 
recent 
Permit 
issued 
date 

Permit 
expired 
date 

Allen Fossil Plant TN0005355 Admin 
continued 30-Apr-76 30-Nov-

07 3-Aug-10 

Bull Run Steam 
Plant TN0005410 Expired 6-Oct-76 30-Sep-10 1-Nov-13 

Cumberland 
Steam Plant TN0005789 Admin 

continued 30-Apr-76 30-Nov-
07 31-May-10 

Gallatin Steam 
Plant TN0005428 Effective 30-Apr-76 31-May-

12 31-May-17 

Johnsonville 
Steam Plant TN0005444 Admin 

continued 30-Apr-76 9-Feb-11 29-Nov-13 

John Sevier 
Fossil and 
Combined Cycle 
Plant 
  

TN0005436 Effective 23-Aug-76 30-Sep-15 31-Dec-19 

TN0081141 Pending       

Kingston Fossil 
Plant TN0005452 Admin 

continued 30-Apr-76 1-Sep-03 31-Aug-08 

 
These plants harbor numerous on-site pollutants related to the disposal and storage of coal ash 
waste.  However, none of the administratively continued permits have numeric effluent 
limitations for coal ash indicator pollutants for outfalls that process this waste.  The only relevant 
limit is Total Suspended Solids (TSS).  Some of these continued permits require monitoring and 
reporting of coal ash indicators (e.g., Bull Run), but have no limits. In contrast, the NPDES 
permit for the John Sevier plant was renewed in 2015 and includes numeric effluent limitations 
for coal ash pollutants arsenic and selenium.   
 
These dated permits have real-world ramifications for water quality.  Most of the ash ponds at 
TVA’s coal plants are located directly adjacent to or literally within rivers and streams. The ash 
disposal areas at Bull Run are good examples; they are located within the normal pool elevation 
of the inundated Clinch River and Bull Run Creek. The closest drinking water intake, the West 
Knox Utility District, is located approximately a quarter mile downstream of the Fly Ash Pond 
and Stilling Basin. Monitoring of the Fly Ash Pond has documented consistent arsenic 
contamination in groundwater1.  Plants such as the Cumberland plant have also had numerous 
                                                           
1 See https://www.southernenvironment.org/uploads/words_docs/2016-07-
08_SELC_et_al_Comments_on_Ash_Impoundment_Closure_FEIS_Final.pdf <last visited August 2, 2016>. 
 



3 

surface water exceedances, as detailed in a recent 60-day notice letter2 regarding that plant.  
SELC has published a map of drinking water intakes in Tennessee and Alabama that are 
downstream of TVA’s coal ash ponds.3  These intakes serve 3 million people in total.   
 
Groundwater is contaminated downgradient of nearly all of TVA’s coal ash disposal areas for 
which we have data.  In the final EIS for ash impoundment closure, TVA admitted the ash is 
buried in groundwater in ash ponds at the Kingston, Bull Run, Colbert and Widows Creek plants, 
in violation of its current NPDES permits4.   
 
Because of these administratively continued permits, TVA has been able to continue discharging 
toxic coal ash pollutants from outfalls without any numeric effluent limitations apart from TSS.  
If local citizens had had the opportunity to participate in a permit renewal process, they could 
have argued that the state needed to establish technology-based effluent limitations (TBELs) for 
indicator pollutants during normal operations and during dewatering.5 
 
Alabama 
 
Like Tennessee, Alabama has a number of active and retired coal-fired plants with expired 
NPDES permits, operated by Alabama Power, TVA, and PowerSouth.  They are listed below.  
We have the same concerns with surface and groundwater contamination at these sites as 
detailed above. 
 
Plant NPDES Permit No. Expiration Date 
Alabama Power – Barry AL0002879 10/31/2013 
Alabama Power – Gadsden AL0002887 01/31/2008 
Alabama Power – Gaston AL0003140 06/30/2012 
Alabama Power – Gorgas AL0002909 09/05/2012 
Alabama Power – Greene County AL0002917 09/30/2012 
Alabama Power – Miller AL0027146 01/31/2012 
TVA – Colbert AL0003867 05/31/2010 
TVA – Widows Creek AL0003875 03/31/2010 
PowerSouth – Lowman AL0003671 02/28/2010 
 
                                                                                                                                                                                           
See also 
https://www.tva.com/file_source/TVA/Site%20Content/Environment/Environmental%20Stewardship/Environmenta
l%20Reviews/Closure%20of%20Coal%20Combustion%20Residual%20Impoundments/Ash%20Impoundment%20
Closure%20Draft%20EIS-Part%201.pdf <last visited August 2, 2016>. 
2 See https://www.southernenvironment.org/uploads/news-feed/60_Day_Notice_Cumberland_Fossil_Plant.pdf <last 
visited August 2, 2016>.  
3 See  https://www.southernenvironment.org/news-and-press/news-feed/new-map-shows-drinking-water-supplies-
for-2.3m-in-tennessee-at-risk-from-tv <last visited August 2, 2016>. 
4 See https://www.southernenvironment.org/news-and-press/press-releases/groups-oppose-tvas-coal-ash-cover-up-
plan-as-public-comment-period-ends <last visited August 2, 2016>. 
5 In July 2016, the State of Tennessee and the Tennessee Valley Authority settled several environmental groups’ 
appeals of permits issued at Kingston Fossil Plant, Bull Run Fossil Plant, and Gallatin Fossil Plant.  These appeals 
had been pending for several years. The lag in the state permit appeal process exacerbates the problem of allowing 
plants to operate under administratively continued permits.   
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Additionally, a number of Municipal Separate Storm Sewer System NPDES permits are 
administratively continued.  One glaring example is the permit for the Storm Water Management 
Authority (SWMA), which oversees stormwater pollution in metropolitan Birmingham.  NPDES 
Permit No. ALS000001 has been expired since 2006.  These permits are crucial to keep up to 
date in order to make sure that they have the most stringent requirements for construction and 
post-construction best management practices, as well as other limits.  Stormwater pollution 
continues to affect numerous streams in the Birmingham area, many of which are listed as 
impaired or are covered by a Total Maximum Daily Load (TMDL).   
 
Georgia 
 
As with Tennessee and Alabama, many of the NPDES permits at both active and retired coal-
fired power plants in Georgia are expired and have been administratively extended.  Sites 
operated by Georgia Power include:  
 
Plant NPDES Permit No. Expiration Date 
Bowen GA0001449 06/30/2012 
Branch6 GA0026051 02/28/2010 
Hammond GA0001457 06/30/2012 
McIntosh GA0003883 05/31/2004 
Scherer GA0035564 11/30/2006 
Wansley GA0026778 08/31/2011 
Yates GA0001473 08/31/2011 
 
In addition to these plants, Plant Crisp, owned by the Crisp County Power Commission, has an 
NPDES permit that expired 8/31/10. 
 
The administrative continuances of these permits have robbed Georgia residents of the ability to 
raise concerns that the permits are too lax.  The permitted discharges generally do not apply 
limits for heavy metals common in coal ash, nor do they require monitoring or testing for heavy 
metals.  For example, Plant Hammond’s NPDES permit requires monitoring only for total 
suspended solids and oil and grease from its ash ponds’ emergency overflow discharges and the 
ash transport water discharge. In addition, there is no requirement to monitor flow at the 
emergency overflow discharges and for the ash transport discharge; only annual flow 
characterization information is required.  At Plant Branch, Georgia Power had to bypass its 
emergency overflow and pump wastewater into Lake Sinclair earlier this year, with no required 
testing for coal ash metallic constituents.  Similarly lax requirements appear in NPDES permits 
for other coal/former-coal sites (e.g. Plant Bowen).  While the permit for Plant McIntosh does 
contain a term for heavy metals in the ash transport discharge (including arsenic, cadmium, 
chromium, copper, iron, lead, mercury, nickel, selenium, and zinc), it only requires annual 
testing.  If given the chance, local citizens would have long ago been able to explain the 
importance of having more frequent regular monitoring and actual effluent limits on these 
pollutants for all of the above-listed permits.   
 

                                                           
6 Although Plant Branch is no longer operating, legacy coal ash remains on site. 
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Separately, the NPDES permit for the Rayonier pulp processing plant in Jesup, GA expired in 
April 2006.  The Director of Georgia’s Environmental Protection Division administratively 
extended the permit and the extension lasted through December 29, 2015.  The new NPDES 
permit is currently being challenged by the Altamaha Riverkeeper as being insufficient under the 
Clean Water Act.  Much of the data documenting water quality problems in the Altamaha River 
(the plant’s receiving water), was taken during the administrative continuance.  In addition, an 
expert has testified in the permit challenge that the technology being employed at the plant is 
dated compared to similar facilities.  The new permit also is conditioned on ongoing studies that 
will take several years to complete, and which would have been completed by now if the permit 
had been renewed in a timely fashion.  All this points to the fact that the permit renewal process 
should have happened years ago.  Concerned citizens should have the right to raise questions and 
appeal permits in 5-year increments, as the Clean Water Act directs. 
 
Virginia 
 
The Chesterfield Power Station illustrates the importance of timely renewal of NPDES permits, 
and the problems that recur or worsen during the periods of administrative NPDES permit 
continuances. 
 
The Chesterfield Station is located on and discharges to a stretch of the James River, and an old 
oxbow of the river known as Farrar Gut, that are both highly utilized for recreational activities. 
The Dutch Gap Boat Landing is on the James River a few hundred yards downstream of two 
outfalls, and the Dutch Gap Conservation Area allows opportunities for boating, fishing, hiking, 
biking, horseback riding, camping, and even includes a nature program for children. These 
activities occur in the vicinity of the ash ponds and discharge points. The tidal lagoon in and 
around Farrar Gut is home to fish, waterbirds, and other wildlife.  
 
The station currently operates under a permit, VPDES Permit No. VA0004146, that has been 
administratively extended since December 9, 2009.  A draft permit has only recently been issued 
but has yet to be finalized.  The current administratively extended NPDES permit has no limits 
or monitoring requirements that have been subsequently imposed pursuant to EPA’s coal 
combustion residuals (CCR) rule.  The current permit also does not implement wastewater 
treatment technology or impose TBELs derived from best professional judgment that we have 
advocated for use at other sites.  These measures would result in levels of metals in the discharge 
that are far lower than the limits proposed even in the pending draft permit.  For example, had 
the permit been reissued in 2009, SELC and others could have advocated for a routing of ash 
pond toe drain discharge and other wastewaters to a treatment system capable of reducing 
pollution to more acceptable levels.  Implementation of TBELs would also negate the need for 
mixing zones for this facility. 
 
The Fish Consumption Use in the James River is impaired by PCBs. “[N]o observed 
concentrations were reported” during testing of all outfalls, but according to the draft permit fact 
sheet “[t]he permittee has not performed the voluntary low level PCB monitoring (method 1668) 
for the pending TMDL development.” The facility is considered a Significant Chesapeake Bay 
wastewater discharge, and is subject to wasteload allocations under the Chesapeake Bay TMDL 
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for total nitrogen (TN), total phosphorous (TP), and TSS.  Screening level exceedances were 
found in fish tissue in the James River for mercury and arsenic, and in sediment for mercury.   
 
Surface water testing for the plant’s Corrective Action Plan submitted in 2007 and 2012 showed 
arsenic, barium, chromium, copper, iron, manganese, molybdenum, vanadium, zinc, ammonia, 
chloride, and sulfate above the relevant background concentrations. Testing further showed iron 
and manganese above the relevant Virginia Water Quality Standards for public water supply, and 
hexavalent chromium in the surface water above the Virginia Water Quality Standards for 
aquatic life.  There is also documented groundwater contamination around the ash ponds. 
 
The Chesapeake Bay population of the Atlantic Sturgeon is listed as federally endangered. A 
segment of the James River encompassing the Chesterfield Power Station is proposed as 
designated Critical Habitat for the sturgeon.  The current draft permit proposes to study 
impingement issues through the permit cycle. Had the permit been reissued in 2009, this could 
have been done last permit cycle, and the results used to minimize aquatic organism 
impingement at the intake.  Moreover, the plant’s permitted thermal discharge relies on a 
variance based on a flawed 2003 study.  The thermal discharge also relies on a four-mile mixing 
zone – the entire length of Farrar Gut.  This would be concerning in any waterbody, but is 
especially so here, where Farrar Gut is heavily utilized for recreation and fishing.  
 
North Carolina 
 
H.F. Lee Plant 
 
The NPDES permit for Duke Energy’s H.F. Lee plant expired in 2013. There are numerous 
problems at the site that had been ignored for years and were not addressed in the current expired 
permit. As a result of litigation by the Southern Environmental Law Center and its clients, Duke 
Energy has now been ordered in a state enforcement action to excavate all the coal ash at H.F 
Lee to dry, lined storage.  But under the cleanup schedule, it will continue discharging under an 
NPDES permit for years to come.  In addition, U.S. EPA has secured guilty pleas by Duke 
Energy for criminal violations of the Clean Water Act that include documented, unpermitted 
discharges to waters of the United States at H.F. Lee – which were ignored by state regulators for 
years.  We raised these concerns years earlier in comments on a 2013 draft permit that was never 
issued, but no action was taken to address them at that time. 
 
The unlined coal ash lagoons at H.F. Lee have leached toxic metals and other contaminants from 
the coal ash into the groundwater, including arsenic of 640 ug/L, or 64 times the applicable 
standard, along with high levels of chromium and other pollutants. The NC draft permit from 
2013 claimed that the unlined, leaking coal ash pit at H.F. Lee “has been determined by NC to be 
[Best Available Technology] for this facility.” This claim is absurd on its face, but could not be 
challenged because the permit was never issued, and Duke Energy was allowed to continue 
operating its leaking coal ash pits. 
 
Despite years of monitoring data showing that the Lee coal ash pits have leaked numerous toxic 
substances, the current, expired permit – like the other expired NPDES permits at NC coal ash 
sites -- lacks technology-based effluent limitations for toxic pollutants from coal ash including 
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arsenic, hexavalent chromium, and lead.  The permit imposes no treatment or limits for any of 
these substances, and lacks even monitoring requirements for chromium and lead.  
 
By contrast, a newly-issued permit for the Sutton coal ash facility in Wilmington, NC, does 
contain technology-based effluent limitations7. These limits demonstrate what available 
technology can accomplish, yet they are not being applied at other coal ash sites in North 
Carolina. 
 
Asheville Plant 
 
Asheville is currently operating under a permit that was issued on Nov. 16, 2005 and expired on 
Dec. 31, 2010.  The permitted outfall only has limits for oil and grease, TSS, pH, and mercury 
(which only kicked in after the flue gas desulfurization (FGD) system was up and 
running).  There is an internal FGD outfall with no limits at all.     

The administrative extension is problematic for several reasons.  First, in 2012 North Carolina 
finalized a statewide mercury TMDL.  Because the permit was operating under an administrative 
extension in 2012, the permit could not be modified to incorporate the requirements of the 
TMDL.  The mercury limits in the permit still exceed what is required by the TMDL.  We 
understand the Asheville plant to be one of the few sites in the state whose discharge would have 
likely violated the TMDL limits necessitating additional treatment of the effluent.  Inability to 
comply with the TMDL is probably a significant reason the permit has not been renewed.   

Second, North Carolina began adding groundwater monitoring requirements to NPDES permits 
around 2010.  The Asheville plant is complying with the monitoring requirements but those 
requirements have not been formally added to the permit because the permit has been expired. 
The Asheville plant has problems with groundwater contamination and has been required to 
provide drinking water to 2 or 3 homes adjacent to the plant because of the spread of 
groundwater contamination.  The plant has also purchased additional property in recent years as 
the plume has expanded. 

The 2005 permit converted a water of the U.S. into the plant’s permitted outfall.  In other words, 
instead of having to meet water quality standards in the water of the U.S., the permit purported to 
allow Duke to discharge wastewater through the stream as long as water quality standards were 
met in a mixing zone in the larger French Broad River.  We brought this to Duke’s attention and 
they moved the discharge out of the water of the U.S. by constructing a completely new outfall 
location.  While that was a positive development, Duke moved the outfall illegally – without 
seeking a permit major modification.  All of these reasons point to the need for EPA to take 
action to move NPDES permits forward after they have expired.   

Other North Carolina Plants 

Many of the other North Carolina coal ash sites owned and operated by Duke Energy have long-
expired NPDES permits:  

                                                           
7 See https://deq.nc.gov/press-release/deq-issues-critical-permit-coal-ash-excavation-sutton-plant-near-wilmington 
<last visited August 2, 2016>. 
 

https://ncdenr.s3.amazonaws.com/s3fs-public/document-library/1422%20permit%20signed-2015.pdf


8 

 
• Mayo (Roxboro, NC) – expired since 2012 
• Roxboro (Semora, NC) – expired since 2012 
• Weatherspoon (Lumberton, NC) – expired since 2014 
• Allen (Lake Wylie, NC) – expired since 2015 

 
Every one of these sites has groundwater contamination and unpermitted discharges to waters of 
the United States from leaking, unlined coal ash lagoons. Yet by failing to update and tighten 
effluent limitations and require closure plans that will not continue polluting state waters, the 
state has allowed these sites to continue their illegal discharges of pollutants for years. 
 
In theory, most of the coal ash discharge from permitted outfalls would be addressed by the new 
Effluent Limitation Guidelines which require zero discharge from bottom ash and fly ash 
transport water and put limits on FGD sludge (with compliance as soon as practicable after 2018 
and  no later than end of December 2023).  However, the ELGs do not address legacy 
wastewater or ongoing contamination through seeps and groundwater. 
 
Recommendations for Administrative Continuances 
 
We strongly support EPA’s efforts to rein in the problem of expired permits being 
administratively continued.  We think that EPA should have the ability to re-designate such 
permits as “proposed” at any time after permit expiration, or that the designation be made 
automatic so as to allow for timely public review and comment.  EPA’s proposal to wait two 
years or five years before even invoking its ability to address expired permits is unacceptably too 
long. 
 
We concur with EPA’s criteria for identifying “environmentally significant” permits suitable for 
such redesignation, which include: 

• New or revised water quality standards; 
• New or revised effluent limitations guidelines; 
• Potentially significant impacts to an impaired or threatened waterbody; 
• Potentially significant impacts to a drinking water resource; 
• National program priorities (e.g., Combined Sewer Overflow, Concentrated Animal 

Feeding Operations); 
• Protection of threatened or endangered species; 
• Significant changes to a facility's operations, treatment, or effluent characteristics; or 
• Public concerns or environmental justice issues. 

In addition, we would include potentially significant impacts to waters used for recreation, along 
with potentially significant impacts to Tier 2.5 and Tier 3 waterways, on the list.  All of these 
factors should be explicitly included in the regulations, along with a provision that enables 
members of the public to help identify outdated permits that are “environmentally significant” on 
a case-by-case basis.  Finally, just because EPA elects not to redesignate an expired permit as 
“proposed,” or does not deem a permit “environmentally significant,” should not be interpreted 



9 

as a tacit acceptance of the status quo by EPA.  The regulations must explicitly include this 
caveat. 

More broadly, EPA should allow for public participation should it decide to object to a permit.  
EPA’s proposal would only include notice to the permittee and the state permitting agency.  The 
public should not be left out of this important step in the permitting process.   

II. EPA’s Existing Review of States’ Draft NPDES Permits 
 
While EPA has not included this topic in its proposal to address administratively continued 
NPDES permits, we urge EPA to take this opportunity to address a related problem that occurs in 
our region.  A state agency will submit a draft NPDES permit to EPA for review, and EPA will 
take no action on the draft permit, often because of resource constraints.8  When the state agency 
issues a final NPDES permit (often identical to the draft permit), the state agency will then take 
the view that EPA has “approved” the permit simply because EPA did not object to or comment 
on the permit.  A brief from the Alabama Department of Environmental Management (ADEM), 
submitted during an NPDES permit challenge, illustrates the problem.  See Post-Hearing Brief 
with Findings of Fact and Conclusions of Law, Black Warrior Riverkeeper v. ADEM and 
Shepherd Bend, LLC, No. 09-04, 2011, at 19 (“EPA received the draft Permit and did not 
comment on it. ADEM takes this absence of a response to mean EPA’s concurrence with the 
draft permit.”). 
 
We strongly recommend that EPA add language to its NPDES regulations that explicitly state 
that the fact that EPA does not comment on a draft permit does not equate to an acceptance of 
the permit.  
 
Furthermore, even where EPA does object to draft NPDES permits, there is often no follow-
through once a final permit is issued.  Indeed, states can interpret EPA’s silence on a final 
NPDES permit as a rescinding of previous objections, whether or not that is EPA’s intent.  We 
recommend that EPA clarify its position on this situation to avoid confusion.  Similarly, we 
suggest that states be required to be explicit about how permit revisions are responsive to EPA 
objections. 
 
 

III. Use of Best Available Data 
  
We support the changes proposed in 40 C.F.R. § 122.21 related to accurate information as to 
facility location, using latitude and longitude to the nearest second.  However, even seconds can 
vary depending on one’s location within the United States.  EPA should use a more precise 
measurement accuracy requirement for individual outfall locations, such as “within 10 feet.”   
 
Throughout this rulemaking, EPA proposes changes that share the goal of having consistent and 
usable data where possible in the course of permit applications and permit evaluations by state 
permitting agencies.  We request that EPA clarify that acceptable and usable data can include 
                                                           
8 Indeed, in Alabama, EPA’s lack of resources complicates the agency’s ability to oversee the state’s permitting 
program generally.  This situation exists throughout the Southeast. 
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sampling and other data submitted by third parties (assuming that data complies with a state’s 
quality assurance/quality control requirements).  Many states in our region have extensive third-
party monitoring networks that supplement (and in some cases supplant) the dwindling resources 
that agencies have to monitor water quality.  This information is extremely important in the 
NPDES permitting context, yet many state agencies resist or discount consideration of such data, 
or ignore it altogether.   
 
Furthermore, fact sheet quality varies across our region, and can even vary from permit to permit 
within the same state.  We support EPA’s efforts to make fact sheets fully accessible to 
interested members of the public, and to contain complete and accurate information.  If any 
information is summarized, the public should also have clear access to the original data from 
which the summary has been drawn.  EPA should include an explicit statement in the regulations 
that the best information available be used in all facets of a permit application.   
 

IV. Public Notice 
 
We support EPA’s proposed expansion of public notices of draft NPDES permits to include 
posting on publicly-available websites.  See 40 C.F.R. § 124.10(c).  However, the existing 
requirement to post notices in a newspaper should not be eliminated.  There are still significant 
numbers of interested and concerned citizens in our region and around the country who do not 
have ready access to the internet, and agencies should be able to publish notice both on the web 
and in a newspaper with minimal effort. 
 
This notice requirement should apply to all NPDES permits, including general permits and non-
major permits.  Public notice should encompass draft NPDES permits and public hearings, and 
should be expanded to include issuance of final NPDES permits.   
 
We also recommend that EPA clarify that permit revisions that result in more lax monitoring 
requirements are not “minor modifications” and therefore warrant public notice and comment.  
Under 40 C.F.R. § 122.63, only those modifications requiring “more frequent monitoring or 
reporting by the permittee” are considered “minor modifications.”   However, some states in our 
region, such as North Carolina, are revising NPDES permits to reduce monitoring frequency 
without giving public notice.   While we believe the law is clear that this is improper under the 
Clean Water Act, EPA should take this rulemaking as an opportunity to insert clarifying 
language into the NPDES regulations. 
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Conclusion 
 
Thank you for your consideration of these comments.  Please contact me if you wish to discuss 
these issues further. 
 
 
 
Sincerely yours, 
 

 
 
Gilbert B. Rogers 
Senior Attorney 
SELC Clean Water Program Leader 
 
cc:   Erin Flannery-Keith, U.S. EPA 
 James Giattina, U.S. EPA Region 4 Water Protection Division 
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